








4. COST-BENEFIT ANALYSIS

A. ASSUMPTIONS

For the reasons noted in 3.A., this analysis assumes that, as is
the case with people with other types of disabilities, employing
people with episodic disabilities does not necessarily represent
a productivity loss. If provided with the right accommodations
(see 3.C.), productivity should remain stable even when these
employees are dealing with symptoms.

Measuring productivity across industry sectors and jobs is problem-
atic in any event. In a limited number of cases, such as on an as-
sembly line, output is easily measurable. The degree of productivity
of a manager or administrative assistant, whose range of duties is
large and varies from week to week, is largely subjective. Howev-
er, employers are likely to have productivity metrics in place for the
purpose of performance reviews and can use those in their own
cost-benefit analyses.

Thus, the cost of hiring someone with an episodic disability is assumed
to be the cost of accommodation, without attempting to quantify the
effect of absences or factors such as fatigue. With the right accom-
modations, the effect will be diminished or eliminated. This assump-
tion is held constant in this analysis in order to illustrate the monetary
return when potential productivity decreases are mitigated through
an accommodation strategy.

B. DATA LIMITATIONS

Two important statistics, currently unavailable, would assist em-
ployers in refining the cost-benefit analysis of the decision to ac-
tively recruit and retain people with episodic disabilities:

¢ The average number and duration of episodes of illness. This would
provide the means to better estimate, on average, how many ep-
isodes a person with an episodic disability is likely to have and how
long an episode is likely to last. Of course, on an individual basis, the
frequency, length and severity of an episode will differ greatly. But an
average number and duration could provide the general basis for de-
signing better accommodation strategies and more accurately costing
them out.

e The average tenure of employment of a worker with an episodic
disability. This information would permit a more accurate esti-
mate of the turnover costs saved by actively retaining workers
with episodic disabilities. For example, if someone with an epi-
sodic disability is likely to stay four times longer than other em-
ployees, then the potential savings are much larger than those
estimated here. The gap between the financial return and the
cost of investment in accommodations to prevent any drop in
productivity would be wider.

A relatively minor limitation on the data available for this analysis
is that accommodation cost factors vary with industry, organiza-
tion, job type, disability type and the workplace culture. As well,
the time horizon for measuring costs could significantly alter the
outcome of a given scenario. Since accommodation costs are
likely to be low, a longer time horizon would correspondingly
increase the financial benefits.

Finally, there is no comprehensive analysis available to illustrate the
benefits accruing to employers specifically from hiring and retaining
people with disabilities—not even one that focuses only on non-ep-
isodic disabilities. However, the numerous benefits described above
are based on wide-ranging experiential evidence and survey results.

C. METHOD

As a starting point for employers, and bearing in mind the data
limitations noted above, this business case uses a reasonable
model for evaluating the costs and benefits of actively recruiting
and retaining people with episodic disabilities. The researchers
who created the model identified three quantifiable factors: (i)
turnover costs saved; (ii) accommodation costs; and (iii) avoiding
the cost of legislative penalties.
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4. COST-BENEFIT ANALYSIS (cont.)

(I) TURNOVER COSTS SAVED

As mentioned, there have been no significant studies of the di-
rect benefits to employers in hiring and retaining people with
episodic disabilities. However, the studies examined for this busi-
ness case consistently found considerable costs savings through
retention compared with replacement, as well as a lower turn-
over rate attributed to people with disabilities. It is reasonable
to think that this would hold true for people with episodic
disabilities. The scenarios in this analysis (see 4.F.) use a turnover
calculator provided by the human resources firm Drake Interna-
tional to approximate turnover costs for each position (Drake
International n.d.).

(I) ACCOMMODATION COSTS

Figures for accommodation costs were calculated using data ob-
tained from telephone interviews conducted by the Job Accommo-
dation Network.

() AVOIDING THE COST OF LEGISLATIVE PENALTIES

The cost saving from penalty avoidance was calculated at $7,500,
based on the low end of the Ontario Human Rights Commission
and Tribunal decisions described in Appendix A. In Ontario, pen-
alties and awards in damages associated with the requirement
to comply with the Employment Standard of the Accessibility for
Ontarians with Disabilities Act (AODA) this year (2014) were not
factored into this model. Other provinces have passed or are con-
sidering similar legislation. By adding non-compliance with the
provisions of the AODA, the penalties and damages could add
up to hundreds of thousands of dollars, and the amount would
grow daily.

The researchers did not assign a dollar value to indirect bene-
fits. Credible research supports the indirect benefits described in
section 2, but organizations will need to evaluate this element
based on their business objectives.

D. COST-BENEFIT FORMULA

Using existing studies and research, the researchers assigned a
dollar value to each of the three quantifiable factors described
above (turnover costs saved, accommodation costs, penalties
avoided). They applied a formula to four scenarios, at different
salary levels and workplace accommodation needs, to show the
net result in each case. It is a simple formula that employers can
apply to situations specific to their organizations:

A-B + C=Monetary Return + D = Net Return.

A. Turnover Costs Saved -
B. Accommodation Costs _
C. Legislative Penalty Avoided

D. Indirect Benefits

+ Intangible
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4. COST-BENEFIT ANALYSIS (cont.)

E. COST-BENEFIT SCENARIOS

(I) SCENARIO 1: MULTIPLE SCLEROSIS,
PROFESSIONAL ROLE (TAX ACCOUNTANT);
NEW HIRE

The company would like to hire a tax accountant with multi- The company applies a cost-benefit formula:

ple sclerosis, but is worried about potential productivity losses
due to her bouts of fatigue, sometimes prolonged. The salary is A. Turnover Costs Saved $70,000
$90,000. Based on the role, the company assumes three months (rounded)
for a new employee to reach 100% productivity. The compa- .
ny assumes a 12-year tenure for the candidate with MS and an B. Accommodation Costs
average tenure (for a worker without a disability) of four years, C. Legislative Penalty Avoided
which means two fewer hiring cycles. Using Drake International’s
turnover calculator, the cost of each turnover would be $35,346, Monetary Return
or $70,692 in total. ) ) .

. . i, . . D. Indirect Benefits
The company considers options to mitigate the risk of productivity

= $74,000+

loss (see section 3. C.) and develops the following accommodation
strategy:

Accommodation Strategy grod}x ctor Cost
ervice
. . Lighting $1,000
1 Designate a quiet room or area for her use when needed. Couch/ recliner $2,000

Relocate her desk to minimize walking distance to the elevator, print-

er, washrooms or other location that she must visit frequently. Mo elieet Gest

VPN software

and installation $500

3 Allow telecommuting during weeks of increased fatigue.

Restructure the job so that portions of her duties focus on knowledge

4 . . - No direct cost
management, which is generally less time-critical.
Shift her workload toward non-time-critical tasks during weeks of .

& . No direct cost
increased fatigue.

6 Develop a business continuity plan to deal with any unplanned absences. No direct cost

Total $3,500

A WIN-WIN PROPOSITION | 11



4. COST-BENEFIT ANALYSIS (cont.)

(I1) SCENARIO 2: ARTHRITIS, ADMINISTRATIVE ASSISTANT,
EXISTING EMPLOYEE

The company would like to retain an administrative assistant who
has arthritis in her hands. The company is worried about pro-
ductivity losses due to the pain she experiences on a day-to-day
basis. Her salary is $30,000. Based on the role, the company as-
sumes two weeks for a replacement to reach 100% productivity.
The company assumes a five-year tenure for the employee with
arthritis and an average tenure (for a new worker without a disabil-
ity) of two years, which means 1.5 fewer hiring cycles. Using Drake
International’s turnover calculator, the cost of each turnover would
be $5,200, or $7,800 in total.

The company considers options to mitigate the risk of productivity
loss (see section 3.C.) and develops the following accommodation
strategy:

Accommodation Strategy
1 Install ergonomic workstation.

2 Install ergonomic keyboard.

3 Install voice recognition software.

Provide a flexible work schedule (depending on whether she has

more pain in the morning, or afternoon periods).

5 Allow longer breaks.

6 Reduce workload during days of increased pain.

The company applies a cost-benefit formula:

$70,000
(rounded)

- $3,500
+ $7,500

A. Turnover Costs Saved

B. Accommodation Costs

C. Legislative Penalty Avoided

Monetary Return
+ Intangible
= $74,000+

D. Indirect Benefits

Product or Cost

Service

Generic $2,500
Comfort Key-

board Original $400
Naturally Speaking  $200
Training $300

No direct cost

No direct cost

No direct cost

Allow her to work from home when possible and set a schedule that fits her

7 needs and provides the opportunity to change positions and take breaks

when needed.

8 Develop a business continuity plan to deal with any unplanned absences.

Total

No direct cost

No direct cost

$3,400
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4. COST-BENEFIT ANALYSIS (cont.)

(I1) SCENARIO 3: HIV, MANAGERIAL ROLE; NEW HIRE

The company would like to hire a manager ||V|ng with HIV, but The company app”es a cost-benefit formula:
is worried about potential productivity losses due to his symp-

toms, which vary in intensity on a day-to-day basis. The sala- $79,000
ry is $110,000. Based on the role, the company assumes three  [RAEIULIEAEERLITE (rounded)
months for a new employee to reach 100% productivity. The :
company assumes a 15-year tenure for the candidate living with B. Accommodation Costs - $6,600
HIV and an average tenure (of a worker without a disability) of .. .
five years, which means two fewer hiring cycles. Using Drake C. Legislative Penalty Avoided +$7,500
International’s turnover calculator, the cost of each turnover Monetary Return = $79,900
would be $39,486, or $78,972 total.
The company considers options to mitigate the risk of productivity L aNakal RIS + Intangible
[ i C. i i
0SS (seg section 3.C.) and develops the following accommodation = $79,900+
strategy:
Accommodation Strategy Prod.u ctor Cost
Service
. . . Lighting $1,000

1 Designate a quiet room or area for his use when needed. Recliner or Cot $2,000

2  Shorten the work day and extend the work week. No direct cost

3 Grant flexible arrival and departure times. No direct cost

VPN software

4 Allow him to work from home when possible. . . $500
and installation
Purchase a high-resolution monitor to help with temporary $500
vision impairments.
6 Install screen-reading software. JANS . $1,100
Professional
7 Purchase task lighting. $500
8  Purchase an ergonomic chair with extra padding. $1,500
9  Ensure access to refrigerator to store medications during the day No direct cost
10 Develop a business continuity plan to deal with any unplanned absences. No direct cost
Total $6,600
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4. COST-BENEFIT ANALYSIS (cont.)

(IV) SCENARIO 4: MENTAL HEALTH, SECURITY OFFICER AT
CONCIERGE DESK; EXISTING EMPLOYEE

The company would like to retain a security officer who works
at the concierge desk. The individual has developed major de-
pression, and the company is worried about potential productiv-
ity losses due to his symptoms. His salary is $38,000. Based on
the role, the company assumes two weeks for a replacement to
reach 100% productivity. The company assumes an eight-year
tenure for the employee with major depression and an average
tenure (for a worker without a disability) of two years, which
means three fewer hiring cycles. Using Drake International’s
turnover calculator, the cost of each turnover would be $3,088,
or $9,264 total.

The company considers options to mitigate the risk of productiv-
ity loss (see section 3.C.) and develops the following accommo-
dation strategy:

Accommodation Strategy (B)

1 Designate a quiet room or area for his use when needed.

2 Introduce a modified break schedule.

4 Increase natural lighting (or provide full spectrum lighting).

those with a therapist or psychiatrist.

effects of medication.

7 Develop a business continuity plan to deal with any unplanned absences.

Total

Allow him to play soothing music from a radio at a pre-agreed
volume during his shift, while he is sitting at the concierge desk.

Allow him to shift work hours for medical appointments, such as

Allow flexibility at the start or end of any shift to accommodate the

The company applies a cost-benefit formula:
$9,200
(rounded)
- $300
+$7,500
= $8,900

A. Turnover Costs Saved

B. Accommodation Costs

C. Legislative Penalty Avoided

Monetary Return
D. Indirect Benefits
=$8,900+

Product or
Service

Cost
No direct cost
No direct cost

No direct cost

Two full-spectrum

lamps $300

No direct cost

No direct cost

No direct cost

$300
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4. COST-BENEFIT ANALYSIS (cont.)

SUMMARY OF COST-BENEFIT SCENARIOS

If an organization centralizes accommodations costs, as suggest-
ed in section 3.C., some of the costs in these scenarios could be
much lower. For example, if a company already has a darkened
room or refrigerator, there would be no new costs to provide
that accommodation for each individual who needs those facili-
ties. The estimates here are conservative, and the actual financial
benefits may well be greater still. And again, these scenarios
do not take into account the potential indirect benefits, as dis-
cussed in section 2, such as access to a pool of skilled workers,
enhancing the corporate brand, and other benefits. These indi-
rect benefits are likely to contribute to overall business results
in the form of customer satisfaction or loyalty due to improved
customer service.

RG] Moneta
Tenure: Return Y
. Turnover Accom Penalty Return
. Person with " before » .

Scenario " Costs modation Avoidance with Penalty

Episodic Penalty

N Saved Costs . Factor Factor
Disability Avoidance
Factor
Multiple
Sclerosis $74,000 +
Tax 12 yrs 4 yrs $70,000 $3,500 $66,500 $7,500 indirect benefits
Accountant
Arthritis
. $11,900 +

Adn.1|n. 5yrs 2 yrs $7,800 $3,400 $4,400 $7,500 indirect benefits
Assistant
HIV $79,900 +
Manager 15 yrs 5yrs $79,000 $6,600 $72,900 $7,500 indirect benefits
Major
Depression $16,400 +
Security Dy 2 $9,200 $300 $8,900 $7,500 indirect benefits
Officer
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5. CONCLUSION & RECOMMENDATIONS

The strategic decision to actively hire and retain people with ep-
isodic disabilities presents clear advantages for Canadian busi-
nesses. The benefits far outweigh the costs, and the risks of not
acting outweigh the perceived risks of actively implementing the
strategy. Organizations can readily mitigate even those perceived
risks through knowledge increase and minor operational chang-
es. Implementation need not be complicated. The following are
a series of recommended steps to help organizations make the
most of this economic opportunity:

1. Make and communicate the strategic decision to actively re-
cruit and retain people with episodic disabilities. Use this busi-
ness case to show that it is a win-win proposition.

2. Ensure buy-in at the executive level by making the expected busi-
ness benefits clear. Ensure organization-wide buy-in with good
information and training. Designate a high-level champion.

3. Set goals and objectives in line with business needs and de-
cide how to measure results, both quantifiable (retention and
hiring figures, return on retention investment) and indirect
benefits (employee reaction, public perception). Revise recruit-
ment strategies, policies, and targets in line with goals and
objectives.

4. Revitalize the accommodation policy and plan the roll-out. Al-
locate (or review and update) an adequate accommodation
budget. Communicate the policy to employees, managers,
and the public.

5. Throughout the process, get expert advice. There is (of-
ten free or low-cost) advice available from experts and
advocacy groups on the nature of episodic disabilities,
accommodation measures and technologies, accommodation
needs assessments, policy formulation, employee and man-
ager training, communication, and much more (see Canadi-
an Working Group on HIV and Rehabilitation at http:/www.
hivandrehab.ca/EN/resources/employers.php for a list of re-
sources , as well as SOAR at http://askjan.org/soar/index.htm
for a comprehensive resource on potential accommodation
measures for different needs. Talk to your employees. All large
businesses and many smaller ones already include some em-
ployees with episodic disabilities. Get their advice, too.

Finally, do not delay. In an increasingly competitive business en-
vironment, companies are not only competing for business, they
are competing to find and keep the people who can drive supe-
rior business results. The right people are out there, waiting to
be welcomed. Become their employer of choice. And if they are
already on your payroll, make it easy for them to stay and to give
you their best.
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APPENDIX A: LEGISLATIVE PENALTIES &

CASE SUMMARIES

Various provincial legislative and regulatory frameworks are in
place to promote accessibility and prohibit discriminatory acts in-
volving persons with disabilities. Failure to act within such frame-
works could result in considerable fines, penalties and damages
being awarded against employers. Here, we discuss only the
monetary deterrents associated with the Ontario Human Rights
Code (the “"Code”)' and the Accessibility for Ontarians with Dis-
abilities Act (the “AODA").2 Although this legislation is relevant
only to Ontario, other provinces in Canada, such as Manitoba
and Quebec, are considering passing similar legislation.

HUMAN RIGHTS CODE

The Code prohibits discrimination and harassment in employ-
ment on the basis of, among other things, disability.® This applies
to all aspects of the employment relationship including recruit-
ment, interviewing, hiring, and the actual working relationship.

Failure to comply with the Code can result in significant awards
against an employer, including:

1. Penalties: The  Ontario Human Rights Tribunal, which is
charged with enforcement of the Code, can assign penalties
for breach of the Code up to $25,000 for each breach;*

2. Damage awards: An individual who claims to have been discrimi-
nated against on the basis of disability can file a complaint with the
Tribunal and if successful can be awarded damages for compensa-
tion for loss arising out of the infringement, including compensa-
tion for injury to dignity, feelings and self-respect.

Damages can include general damages (the loss of the right to
be free from discrimination, including the insult to dignity, feel-
ings and self-respect) and special damages (actual costs or finan-
cial losses flowing from the discrimination). Special damages can
be quite significant and may include lost income or wages; lost
benefits (i.e., long term disability, health and drug benefits, etc.);
lost bonuses or commission; the difference in income between
the job where the discrimination occurred and any new job the
employee obtains; loss of statutory employment-related bene-
fits (such as maternity benefits under the Employment Insurance
Act); and out of pocket expenses (such as job search costs or
relocation expenses). Damage awards may also be subject to
pre-judgment and post-judgment interest.

The following two tribunal decisions illustrate the types of awards
the Tribunal may make.

1 Human Rights Code. R.S.0.1990, c. H.19.

2 Accessibility for Ontarians with Disabilities Act,
2005, S.0. 2005, c.11.

3 The Code, note 13 at section 5.

4 The Code, note 13 at section 46.2.

5 The Code, note 13 at section 45.2.

DAVID MAZZEI' V. TORONTO DISTRICT
SCHOOL BOARD, 2011 HRTO 400

In David Mazzei v. Toronto District School Board, a prospective
employee (“DM") had been diagnosed with a learning disabil-
ity and an attention deficit disorder. He applied for a caretak-
er position with the Toronto District School Board (TDSB) and
was required to attend literacy and numeracy screening tests.
DM requested accommodation in the testing process. The TDSB
refused. When DM pressed the matter further and offered to
provide medical documentation, the TDSB indicated that his doc-
umentation would be sent to the appropriate person for review
and consideration. DM did not follow up because he did not
believe the TDBS would treat him fairly. Instead, he filed a com-
plaint with the Tribunal.

In February 2011, the Tribunal ruled that the TDSB had discrim-
inated against DM on the basis of disability by failing to accom-
modate him in the application process. The Tribunal held that DM
was entitled to $7,500 as compensation for injury to his dignity,
feelings and self-respect. Had DM followed through with the TDSB
and provided medical documentation, the Tribunal indicated that
he may have been entitled to compensation for loss of opportu-
nity to compete for the job, loss of potential earnings and related
damages had the TDSB persisted in refusing to accommodate his
disability in the application process. This case demonstrates the
need for employers to be mindful of human rights issues in the
application process and ensure that they are accommodating such
needs appropriately.

ADGA GROUP CONSULTANTS INC. V. LANE,
2008 CANLII 39605 (ON SCDC)

Inthis2008case, theemployee(Lane)wasdiagnosedwith “Bipolar 1
Disorder,” whichis characterized by a fluctuationin moods, varying
between highs (mania) and lows (depression) with periods of
stability.

Lane applied for a job as a software program tester with the
appellant ADGA Group Consultants Inc. (“ADGA"). Lane was
hired and began work on October 20, 2001. A few days later,
he began to exhibit manic behaviour. On October 30, 2001 he
was terminated from the position, only 10 days after he started.

ADGA's position was that Lane was terminated because he had
misrepresented his ability to perform the essential duties of the
position for which he was hired. ADGA claimed its decision was
based on its direct experience of Lane’s behaviour in October
2001, and his demonstrated and admitted inability to perform
the essential duties of his position.

Lane filed a human rights complaint alleging that ADGA discrim-
inated against him on the basis of a disability, namely bipolar
disorder, by terminating his employment.
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APPENDIX A: LEGISLATIVE PENALTIES &

CASE SUMMARIES (conT...)

In October 2007, the Tribunal held that ADGA had indeed discrim-
inated against Lane and had failed to establish that it could not
accommodate Lane’s disability without undue hardship. This finding
was based on ADGA' dismissal of Lane without meeting the proce-
dural obligations of assessment under s.17(2) of the Code and with-
out meeting the specific obligation not to dismiss someone without
establishing that it could not accommodate the disability without
undue hardship.

The Tribunal awarded general, mental anguish and special dam-
ages to Lane totalling $79,278.75, plus pre- and post-judgment
interest. The Tribunal also issued directives requiring ADGA to es-
tablish an anti-discrimination policy, to train all of its employees
on the obligations of employers under the Code, to post a copy
of the policy in all workplaces where the appellant operates, and
to provide a copy of the policy when responding to requests for
proposals.

ADGA appealed the decision to the Ontario Divisional Court. The
order was upheld and the appeal dismissed, with the exception of
some modification to the directives ordered by the Tribunal.

This case demonstrates the significant monetary awards for
which employer can be liable if they make presumptions about
persons with disabilities (including episodic disabilities such as
Bipolar Disorder) and fail to accommodate them.

There are many other Tribunal decisions that demonstrate the
potentially huge costs that can be associated with discriminating
against employees with disabilities and failing to provide reason-
able accommodation, both during the employment relationship
and before that relationship even commences. In recent deci-
sions the Tribunal has ordered hundreds of thousands of dollars
in lost pay, injuries to feelings, dignity and self-respect, as well as
penalties awarded as a punitive measure.

AODA

The Accessibility for Ontarians with Disabilities Act (AODA)
was developed by the Ontario Government with the objec-
tive of creating a fully accessible Ontario by 2025. It includes
requirements designed to facilitate accessibility in five key
areas, including, employment. The Integrated Accessibility
Standards that came into force in June 2011 set out the re-
quirements for employers with regard to accessibility (the
“Employment Standard”).

The Employment Standard covers all aspects of the employ-
ment relationship, from recruiting, interviewing and hiring job
candidates through to the process of accommodating existing
employees with disabilities and making sure that employees with
disabilities have an equal opportunity to participate in career

development opportunities. Compliance with most of the
provisions of the Employment Standard will begin to be required
between 2014 and 2017, depending on the size and sector of
the organization.

An employer’s compliance with the AODA is monitored in three
ways:

¢ Self-reporting: Employers have an obligation to file reports re-
garding their compliance with the requirements of the AODA,;

e Audit: Inspections and risk assessments are to be performed
by Accessibility Directorate of Ontario; and

e Tracking of complaints.

Failure to comply may result in, among other things, orders and
administrative penalties and prosecutions for the offence of
non-compliance with the AODA. Administrative penalties can
be up to $15,000, generally based on the severity of the impact
of the contravention and the company’s compliance history (i.e.,
number of contraventions). For failure to comply with an order
issued by the License Appeal Tribunal or failure to pay administra-
tive fines, an organization could be charged with an offence under
the AODA. Such offences carry daily fines of up to $100,000 per
corporation and $50,000 per director.
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